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The Criminal Responsibility for Online Hate Speech Before the
International Criminal Court: An Analytic and Applied Study on
Online Hate Speech against Rohingya Muslims in Myanmar
Dr. Rana Moustafa Ahmed Fouad Essawy

Abstract:
International crimes committed as a result of hate campaigns have become
an evident reality that necessitates preventing those campaigns and punishing
those responsible for them. What is more, the internet has heightened the
problem by facilitating the spread of hate campaigns and fake news widely
and rapidly. This warrants the attention of the entire international community
to counter hate speech and punish those responsible for it. The authorization
of the Pre-Trial Chamber III of the International Criminal Court to investigate
into crimes committed against Rohingya Muslims may -for the first time- open
the door to punish those responsible for online hate campaigns that trigger the
commission of international crimes which deeply shock the conscience of
humanity given that the Rohingya Muslims have been subjected to horrific
online hate campaigns that forced them to move to Bangladesh.
Given the urgent need to prosecute those responsible for online hate speech
against the Rohingya Muslims and the resulting crimes, this research
proactively seeks to address the rules of criminal liability for online hate
speech before the International Criminal Court, through an applied study on
hate speech directed against the Rohingya Muslims in Myanmar. For that
purpose, this research is divided into three sections. The first section starts with
an overview about the controversy surrounding the definition of hate speech
in international law and sketches the evolution of its means of dissemination,
given that both issues represent the main obstacles against combatting hate
speech. It also highlights hate speech committed against Rohingya Muslims
in Myanmar as a real-life illustration of the threat of the evolution of means
of communication to curbing the dissemination of hate speech. The second
section examines the jurisdiction of the International Criminal Court over
online hate speech in Myanmar, even though it is not a State party to the
Rome Statute. Finally, section three demonstrates the persons who can be
held criminally responsible for the online hate speech committed against the
Rohingya Muslims.
Keywords: The International Criminal Court - Criminal Responsibility- Hate
speech -Internet- Rohingya Muslims.
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RoC46(3)-01/18, 16 September 2018.

(2) Ibid.
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(1) One-pager on «incitement to hatred»: The Rabat threshold test, 20 April 2020, https://www.ohchr.org/en/docu-
ments/tools-and-resources/one-pager-incitement-hatred-rabat-threshold-test

(2) Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, United Nations,
Treaty Series, vol. 78, p. 277
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(1) Updated Statute of the International Criminal Tribunal for the Former Yugoslavia, 25 May 1993, https://www.
ohchr.org/en/instruments-mechanisms/instruments/statute-international-tribunal-prosecution-persons-respon-
sible; Statute of the International Tribunal for Rwanda, 8 November 1994, https://legal.un.org/avl/pdf/ha/
ictr_EF.pdf

(2) Prosecutor v. Kupreskic et al., Judgment, IT-95-16-T, 14 January 2000, para.621.

PRV SR FETS-I]
«The Trial Chamber therefore defines persecution as the gross or blatant denial, on discriminatory grounds, of a

fundamental right, laid down in international customary or treaty law, reaching the same level of gravity as the
other acts prohibited in Article 5».

o Lo Ayl dgolallyglal Gula W niUaglginiligugidlidla,  EREES



Gauie Algo Aol L@l ino Uy / 6)ginall

2 A1 ¥ 3 50l gl g s Aol A5l AaSmall Apcuilly ALY
dag,sll).Prosecutor v Nahimana et al &_.x34 Prosecutor V.Ruggu'(‘) d_und
55La! Catlid) da N1 s liall g 43 aua Sl QL bas ol Media case™)_
Ol garadl ol catall g1 Saaill Lo piilin Gyt dusbiss (o Y] B L L Lgadl
@0 e paizmll 185 B @ ygms g Aal ;S (e obileis Aual ;I Gldas 55 2y )
CraSdl B G 3, 51l gl el I3 Lo cliyg olad¥l Aas (g dmiiw Y
©d353> (o olilmin 359 (3T 513 o 8 ey Bl S Gl o I e Lot
@2l sgio (30 8 90 |alglaiol digSI B 5 ALy A podly lindl B dcu L)
il as

LM g B Ll A5 it AaSmall 3510 ¥1 3 )51 ) cenity o6 3] AU (e
Ol e Aual <IN Gllas 5L el Prosecutor v. Kordic & und 22 5Ll
JLa¥ 35 Las Ao 53 Gl e Ol goall gl et gl o dall Lo 5 dlie 2y pomd
g9 (e — Al S Gllans AGLASY wis @5l pll (3L 8,0 Sl (5 -2
o=l O I eyl Ll LeS el o o iy ¥ = 3 Slaa¥1 5, 51l 5 b
Lol S Glladd 3ue o1 3 55—all sa duelaadl 3oL QIS Sle iladly il
(Sl LgaiS5 e Bdlang Ln plas e Jgall sl

Ao Ll LaSmall & alnn¥1 3 51l g3 ol > il e IS Y-+ Vaale 3y
Cyuol s el Jois @ Ll 1 s Ll al€a ¥ oy 3Ly @S lonsly Tailg
Prosecutor v. Nahimana et &_ung, ol AL &N b Ju =l | iie LS
oo ol b e Aegama uis dal S Gllas o Aalina Y 3, 51l ey a0 al
da ALy Ao gamll 02 I cretil| Gl a1 Aal S (ye damy 53T (g 5aad ul
Gl il s o el Y aal S Gallas o 5 51l el ol ey . Vllas |5

(1) Prosecutor v. Ruggiu, Judgment, ICTR-97-32-1, 17 June 2000
(2) Prosecutor v. Nahimana et al., Judgment, ICTR-99-52-T, 3 December 2003, para. 1072

:Prosecutor v. Nahimana 2ux3 - 351 aw¥l 3,510 ¢y ,3 (1)
«Unlike the crime of incitement, which is defined in terms of intent, the crime of i)ersecution is defined also in
terms of impact. It is not a provocation to cause harm. It is itself the harm».
Ibid.
(4) Prosecutor v. Kordi¢, Judgment, IT-95-14/2-T, 26 February 2001, para. 209
(5) Prosecutor v. Nahimana et al., Judgment, ICTR-99-52-A, 28 November 2007, para.970-1002
(6) Ibid, para.986
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(1) Ibid

(2) Ibid, para.987

(3) Ibid, para.988-1002

(4) Partly dissenting opinion of Judge Meron, ibid, pp.374-381

(5) Partly dissenting opinion of Judge Pocar, ibid, pp.348-349; Partly dissenting opinion of Judge Shahabuddeen,
ibid, pp.350-371

eIy Lo Ll ()
Countering Online Hate Speech, UNESCO publishing, 2015, pp.13-15, https://unesdoc.unesco.org/ark:/48223/
pf0000233231 ; Report of the Special Rapporteur on minority issues (Rita Iz§ak), A/HRC/28/64, 5 January
2015, pp.6-16
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(1) Five Ways Hate Speech Spreads Online, 2 May 2018, https://edition.cnn.com/2018/05/02/us/hate-groups-us-
ing-internet/index.html

(2) Dave Piscitello, “The Dark Web: The Land of Hidden Services’, 27 June 2017, https://www.icann.org/en/blogs/
details/the-dark-web-the-land-of-hidden-services-27-6-2017-en
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Gregorgy S. Gordon, Atrocity Speech Law, OUP, 2017, pp.135-166
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(1) Syed Zain Al-Mahmood, ‘Timeline: A Short History of Myanmar’, 23 December 2016, https://www.wsj.com/
articles/BL-IRTB-33124

g LWl Fais g slailia Algs Oldw 3,0kl DolEuly cliogill pazy (201 LI dayl 1 51551 (v)
https://www.securitycouncilreport.org/un-documents/myanmar/ i
(3) Decision Pursuant to Article 15 of the Rome Statute, op.cit, para.131-133
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(1) Report of the Independent International Fact-finding mission on Myanmar, op.cit, p.7, para.25

(2) Ibid, p.8.

(3) United Nations Human Rights Office of the High Commissioner (OHCHR), Mission Report of OHCHR Rapid
Response Mission to Cox’s Bazar, Bangladesh, 13-24 September 2017, https://www.ohchr.org/sites/default/
files/Documents/Countries/MM/CXBMissionSummaryFindingsOctober2017.pdf
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(1) Paul Mozur, ‘A Genocide Incited on Facebook, with Posts from Myanmar’s Military’, 15 October 2018, https://
www.nytimes.com/2018/10/15/technology/myanmar-facebook-genocide.html

(2) Ibid, p.14, para.73

(3) Ibid, p.14, para.74

(4) Chad de Guzman, ‘Meta’s Facebook Algorithms ‘Proactively’ Promoted Violence Against the Rohingya, New
Amnesty International Report Asserts’, 28 September 2022, https://time.com/6217730/myanmar-meta-rohing-
ya-facebook/

(5) Steve Stecklow, ‘Why Facebook is losing war on hate speech in Myanmar’, 25 august 2018, https://www.
reuters.com/investigates/special-report/myanmar-facebook-hate/

(6) Chad de Guzman, ‘Meta’s Facebook Algorithms ‘Proactively’ Promoted Violence Against the Rohingya, New
Amnesty International Report Asserts’, op.cit.

(7) Sebastian Strangio, ‘Facebook Fails to Detect Hate Speech Against Rohingya, Report Claims’, 22 March 2022,
https://thediplomat.com/2022/03/facebook-fails-to-detect-hate-speech-against-rohingya-report-claims/
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(1) Chad de Guzman, ‘Meta’s Facebook Algorithms ‘Proactively’ Promoted Violence Against the Rohingya, New
Amnesty International Report Asserts’, op.cit.

(2) Rohingya Crisis: Situation Analysis November 2017, 22 November 2017, ACAPS, https://reliefweb.int/report/
bangladesh/rohingya-crisis-situation-analysis-november-2017

(3) ‘Genocide threat for Myanmar’s Rohingya greater than ever, investigators warn Human Rights Council’, 16
September 2019, https://news.un.org/en/story/2019/09/1046442
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ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia
v. Myanmar): Request for the Indication of Provisional Measures, Order of 23 January 2020
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IA-AA o Y Lg'a_wj__dbj) eLE.A ﬁd.vl.u.” @j_ﬂ‘ @L‘,Jl ﬁsl_w_l‘j @j_ﬂ‘ é:\.ﬁ_aid\ uL,J @)\:J Al yd
(2) Decision Pursuant to Article 15 of the Rome Statute, op.cit, para.44.
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(1) Muskaan Wadhwa, ‘The ICC>s Exercise of Jurisdiction over the Deportation of Rohingyas: Critiquing the
Reading in of the Objective Territorial Doctrine in Article 12(2)(A) of the Rome Statute’, Nalsar Student Law
Review, Vol. XV, 2021, pp.13-24, available on https://home.heinonline.org ; Douglas Guilfoyle, ‘“The ICC pre-
trial chamber decision on jurisdiction over the situation in Myanmar’, Australian Journal of International Af-
fairs, Vol.73, 2019, pp.2-8; Caleb H. Wheeler, ‘Human Rights Enforcement at the Borders: International Crimi-
nal Court Jurisdiction over the Rohingya Situation’, Journal of International Criminal Justice, Vol.17, 2019,
pp. 609-631; Marta Bo., Crimes against the Rohingya: ICC Jurisdiction, Universal Jurisdiction in Argentine,
and the Principle of Complementarity, 23 December 2019, http://opiniojuris.org/2019/12/23/crimes-against-
the-rohingya-icc-jurisdiction-universal-jurisdiction-in-argentina-and-the-principle-of-complementarity/.
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Trans-Border Jurisdiction to Address Human Rights’, California Western International Law Journal, Vol.50,
2019, pp.177-205; Bregje Bongers, The ICC’s Territorial Jurisdiction on the Myanmar Situation: Justly Extend-
ing it to Include the Alleged Crime of Deportation?, Thesis, Tilburg University, 2019, available on http://arno.
uvt.nl/show.cgi?fid=149081 ; Geoff Curfman, ICC Jurisdiction and the Rohingya Crisis in Myanmar, 9 January
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(1) The Office of the Prosecutor, Situation in the Republic of Korea: Article 5 Report, June 2014, para.39 https://
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Idem, Situation on Registered Vessels of Comoros, Greece and Cambodia: Article 53(1) Report, 6 November
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Decision on the request of the Union of the Comoros to review the Prosecutor’s decision not to initiate an in-
vestigation, ICC-01/13, 16 July 2015, para.17 .
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Draft Articles on the Law of Treaties with Commentaries, 1966, p.219, para.8, https://legal.un.org/ilc/texts/
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‘The Commission, by heading the article «General rule of interpretation» in the singular and by underlining
the connection between paragraphs 1 and 2 and again between paragraph 3 and the two previous paragraphs,
intended to indicate that the application of the means of interpretation in the article would be a single combined
operation’.
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Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the Statute, 9 April 2018, ICC-
RoC46(3)-01/18-1, para. 31 and fn (59). =
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«The ‘effects’ doctrine is not concerned with where the crime is committed, in whole or in part, but where its
effects are felt. This principle is potentially broader than territoriality and has a different focus. Objective ter-
ritoriality encompasses States upon whose territory part of a crime is committed, but not States where no part
of the crime is committed but which merely experience ill effects. Thus, if victims of cross-border deportation
subsequently move to a third State, which is a State Party, their mere presence in that State will not ipso facto
establish the Court’s jurisdiction on the basis of objective territoriality.»
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Michael Vagias, The Territorial Jurisdiction Of The International Criminal Court: Certain Contested Issues,
op.cit, pp.47-51, 147-167
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(2) Decision Pursuant to Article 15 of the Rome Statute, op.cit, paras 51-52.
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The only clear limitation that follows from the wording of article 12(2)(a) of the Statute is that at least part of the
conduct (i.e., the actus reus of the crime) must take place in the territory of a State Party. Accordingly, provided

that part of the actus reus takes place within the territory of a State Party, the Court may thus exercise territorial
jurisdiction within the limits prescribed by customary international law». (Emphasis added)
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= «The Chamber considers it appropriate to emphasize that the rationale of its determination as to the Court’s
jurisdiction in relation to the crime of deportation may apply to other crimes within the jurisdiction of the Court
as well. If it were established that at least an element of another crime within the jurisdiction of the Court or
part of such a crime is committed on the territory of a State Party, the Court might assert jurisdiction pursuant
to article 12(2)(a) of the Statute». (Emphasis added)
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Carlos E. Gomez, ‘The International Criminal Court>s Decision on the Rohingya Crisis: The Need for a Critical

Redefinition of Trans-Border Jurisdiction to Address Human Rights’, California Western International Law
Journal, Vol.50, 2019, pp.177-205
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Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo, No.ICC-01/05-01/08, 15 June 2009, para. 31:
«Lastly, in making this determination [on the confirmation of charges] the Chamber wishes to underline that it
is guided by the principle in dubio pro reo as a component of the presumption of innocence, which as a general
principle in criminal procedure applies, mutatis mutandis, to all stages of the proceedings, including the pre-trial
stage,» indicating that the strict interpretation is not exclusive to the definition of crimes».

Ll sl
Prosecutor v. Kayishema et. al., Judgment, ICTR-95-1-T, 21 May 1999, para. 103.
Prosecutor v. Gali¢, Judgment, ICTY IT-98-29-T, 5 December 2003, para. 93.
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(1) Michael Vagias, ‘The Territorial Jurisdiction of the ICC for Core Crimes Committed Through the Internet’,
Journal of Conflict and Security Law, Vol.21(3), 2016, pp.528-534.

(2) Tommi Aromiki, The International Criminal Court’s Jurisdiction over Incitement to Genocide in the Internet
Era, op.cit; Shannon Fyfe, “Tracking Hate Speech Acts as Incitement to Genocide in International Criminal
Law’, Leiden Journal of International law, Vol.30, 2017, pp. 523-548; Wibke K. Timmermann, ‘The Rela-
tionship between Hate Propaganda and Incitement to Genocide: A New Trend in International Law Towards
Criminalization of Hate Propaganda’, Leiden Journal of International law, Vol.18, 2005, pp.257-282; Gregorgy
S. Gordon, Atrocity Speech Law, OUP, 2017.
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(1) Prosecutor v. Nahimana et al., Judgment, ICTR-99-52-A, 28 November 2007, para. 678; Prosecutor v. Akayesu,
Judgment, ICTR-96-4-T, 2 September 1998, paras. 561-562; Prosecutor v. Kalimanzira, Judgment, ICTR-
05-88-T, 22 June 2009, para. 510.

Cf. Thomas E.Davies, ‘How the Rome Statute Weakens the International Prohibition on Incitement to Geno-
cide’, Harvard Human Rights Journal, Vol.22, 2009, pp. 245-270.
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Jean-Baptiste Maillart, “The Limits of Subjective Territorial Jurisdiction in the Context of Cybercrime’, ERA
Forum (19), pp.375-390, https://link.springer.com/article/10.1007/s12027-018-0527-2#citeas.

(3) Oren Bigos, ‘Jurisdiction over Cross-Border Wrongs on the Internet’, The International and Comparative Law
Quarterly, Vol.54(3), July 2005, p.591.
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(1) Ibid, p.592.
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Shuchi Agrawal and Rupam Das, ‘Inciting Genocide over Cyberspace: Invoking Territorial Jurisdiction of the
ICC’, 30 October 2021, https://nliu-cril.weebly.com/blog/inciting-genocide-over-cyberspace-invoking-territo-
rial-jursidction-of-the-icc

(3) Cf. Michael Vagias, ‘The Territorial Jurisdiction of the ICC for Core Crimes Committed Through the Internet,
op.cit, p.537

(4) Tommi Aromiki, The International Criminal Court’s Jurisdiction over Incitement to Genocide in the Internet
Era: Some Special Situations, op.cit, p.36
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(1) Mohamed Badar & Polona Florijanci¢, ‘Assessing Incitement to Hatred as a Crime against Humanity of Perse-
cution’, The International Journal of Human Rights, Vo0.24(5), 2020, pp.656-687; Radhika Kapoor and Sharn-
gan Aravindakshan, ‘Hate Speech as Persecution: Tackling the Gordian Knot’, 12 August 2020, https:/www.
ejiltalk.org/hate-speech-as-persecution-tackling-the-gordian-knot/ ; Gregorgy S. Gordon, Atrocity Speech Law,
op.cit, pp.219-252

(2) Decision Pursuant to Article 15 of the Rome Statute, op.cit, paras 51, para. 109
Cf. Carlos E. Gomez, ‘The International Criminal Court>s Decision on the Rohingya Crisis’, op.cit, pp.192-194
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(1) Prosecutor v. Ruto et al., Decision on the Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the
Rome Statute, ICC-01/09-01/11, 23 January 2012, para. 244
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(1) Facebook, Removing Myanmar Military Officials From Facebook, op.cit; Paul Mozur, A Genocide Incited on
Facebook, with Posts from Myanmar’s Military, op.cit.

(2) “Sticks and Stones: Hate Speech Narratives and Facilitators’, C4ADS, 15 February 2016, https://c4ads.org/
reports/sticks-and-stones/

(3) Report of the Independent International Fact-Finding mission on Myanmar, op.cit, para.74

(4) Ibid, para.73
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(1) Facebook, Removing Myanmar Military Officials from Facebook, op.cit
(2) Paul Mozur, A Genocide Incited on Facebook, with Posts from Myanmar’s Military, op.cit
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2014, paras. 1393-1396.
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jazeera.com/news/2022/3/8/myanmars-army-defectors-describe-a-culture-of-abuse-and-fear ; Swe Win, © The
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(1) Prosecutor v. Lubanga, Decision on the Confirmation of Charges, ICC-01/04-01/06, 29 January 2007, para, 351.
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02/06, 9 June 2014, fn.(629).
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Lars C. Berster, “‘Duty to Act’ and ‘Commission by Omission’ in International Criminal Law’, International
Criminal Law Review, Vol. 10, 2010, pp.619-646; Michael Duttwiler, ‘Liability for Omission in International
Criminal Law’, International Criminal Law Review, Vol.6, 2006, pp.1-61; Gideon Boas, Omission Liability at
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ment, IT-03-68-A, 3 July 2008, para. 43; Prosecutor v. Stanilav Gali¢, Judgement, IT-98-29-A, 30 November
2006, para. 175; Prosecutor v. André Ntagerura, et al., Judgement, ICTR-99-46-A, 7 July 2006, paras. 334;
Prosecutor v. Tihomir Blaski¢, Judgement, IT-95-14-A, 29 July 2004, para. 663.

(2) Prosecutor v. MiloSevi¢, Judgment, IT-98-29/1-A, 12 November 2009, para.267.

(3) Prosecutor v. Blaskié, op.cit, para.663; Prosecutor v. Nahimana, op.cit, para.482; Prosecutor v. Andre Ntagerura
et al., op.cit, para.370.

(4) Prosecutor v. André Ntagerura et al., (Judgment and Sentence), ICTR-99-46-T, 25 February 2004, para.659;
Prosecutor v. André Ntagerura, et al., op.cit, para.334; Prosecutor v. Naser Ori¢, op.cit, para. 43; Prosecutor v
Mrksié & §ljivanéanin, Judgment, ICTR-95-13/1-A, 5 May 2009, para. 49; Prosecutor v Sainovi¢ et al, Judg-
ment, IT-05-87-A, 23 January 2014, para. 1677; Prosecutor v. Blaski¢, op.cit, para.663.

o Lo Ayl Aol g ilall Gl Wy niaglginilgugildlidlao  EKESY



Gauc algo Aol u@hino Uy/ 6)giaall

Al gl el ALl 0s3lall 056 0l i OIS 131 Le Jgo o iaSnl
O 5T 018 (T B oy g 0 al 531 1 Ol (b il

AL sl O Jo¥ Bl 6 1oy ol Al 020 S 4zall @il 3
a3y eleaWI o) G pall 12a guge 69 b pmtlls al 3 sl Houall 5
(AL Ga il Ll .(Y)'C_‘.ub.ﬂ (principle of legality ) 3e il Tu_ce clgiiy <13
8l i 4035« 5l a3 sl sl 5 il 3Ll ol 6 S
S Jaan O —Gmas ~ 3l 108 6 g 15UV 136 srimaS 3T g B s
Ol i 3l eilal Laag = asle Jad oLl e pline¥) o te 350 2 doguull
12 o Hlaels Ll Yoguus paim il 5in ¥ 3] eyl e clgiiy ¥ = 3lin|
I (ye e pond! 1S3 51 3T il pLina¥ 3T Y o e lion 4615 o 85 Lzl
Ll o

pfﬁﬂ&m‘o—cgﬁ?mxbeuéiﬂ‘ Ol Jo—all (Sas cpud Lo s gus (B9
O Buel® dile ds 585 353lE gy @B @ 131 (2) (V) Y0 3oLl g (g9
Jeged 1 (6952 O glica¥l e Glé (e (35S0 O do oy A9 (53LaN i elsd
et Il ey pond) QST

Adgeat | sLaa oy 4] 1 gl 38l | aaSont f cplal cells Lle 59Me g
() (Y)Y 3slelt g Le Jad (e ¢ Line¥L e Ll @i 5 (ye e iall 350!

bl e puatlly w391 saal Bagall alSa 3 (1)
Prosecutor v.Tadi¢, op.cit, para. 188; Prosecutor v. Ntagerura et al., (Judgment and Sentence), op.cit, para. 660.
b e ity al Y1 oal dawsl) alSa 30
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ber 2015, para. 2194.

(2) L. Berster, “‘Duty to Act’ and ‘Commission by Omission’ in International Criminal Law’, op.cit, pp.630-632;
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Criminal Law, Cambridge University Press, 2019, pp.70-73
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(1) Prosecutor v. Mbarushimana, Decision on the Confirmation of Charges, ICC-01/04-01/10, 16 December 2011,
para. 279; Prosecutor v. Lubanga, Judgment Pursuant to Article 74 of the Statute, ICC-01/04-01/06, 14 March
2012, para. 997; Prosecutor v. Ruto et al., Decision on the Confirmation of Charges, op.cit, para. 354; Prosecu-
tor v. Mrksi¢ and éljivanéanin, op.cit, paras. 81, 97 and 100; Prosecutor v. Popovi¢ et al., Judgment, IT-05-
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(4) Ibid, para. 98
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Conclusion 2 of the International Law Commission (ILC) Draft Conclusions on identification of customary

international law: «To determine the existence and content of a rule of customary international law, it is neces-

sary to ascertain whether there is a general practice that is accepted as law (opinio juris)». (Emphasis added).

Report of the ILC, 70th session, 30 April-1 June and 2 July-10 August 2018, p.119, https://legal.un.org/ilc/
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Internet Freedom’, 2014, p.40, 44-45, https://unesdoc.unesco.org/ark:/48223/pf0000231162; YU Wenguang,
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Article 15(1), Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain
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ECtHR, Eva Glawischnig-Piesczek v Facebook Ireland, Case C-18/18, Judgment, 3 October 2019
PN
ECtHR, Scarlet Extended SA V. SABAM, Case C-70/10, Judgment, 24 November 2011; ECtHR, SABAM v.
Netlog NV, Case C-360/10, Judgment, 16 February 2012.
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ECtHR, Delfi AS v. Estonia, Application no. 64569/09, 16 June 2015.
(2) Germany Network Enforcement Act (2017), https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Do-
kumente/NetzDG_engl.pdf?__blob=publicationFile&v=2 .
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Jacob Mchangama and Joelle Fiss, ‘The Digital Berlin Wall: How Germany (Accidentally) Created a Prototype

for Global Online Censorship’, November 2019, http://justitia-int.org/wp-content/uploads/2019/11/Analyse_
The-Digital-Berlin-Wall-How-Germany-Accidentally-Created-a-Prototype-for-Global-Online-Censorship.pdf
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(1) New Zealand Harmful Digital Communications Act, https://www legislation.govt.nz/act/public/2015/0063/lat-
est/whole.html#DLM6512505

S a8, Aens audie a il 4l Gle guigll ilaslall Lin 19S5 (9305 ol gl o Liball & eSmll o) da 31 (V)
RGIA) uﬁ)i:u‘ Mu—‘#ﬂ‘ﬁ‘ UJLM)A‘))M AJBL,S{:_L‘LLHJ“ 4.““.‘.1 d-ﬂ‘ u’,‘}ur_(‘ 4.”)‘
Milica Nesic, Online Hate Speech: Against Strict Internet Intermediaries’ Liability as a Solution for Ensur-

ing Victims’ Protection, LL.M Thesis, Central European University (2018), pp.72-84, http://www.etd.ceu.
edu/2019/nesic_milica.pdf.
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https://www.meity.gov.in/writereaddata/files/Draft_Intermediary_Amendment_24122018.pdf
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George Sadek, Egypt, ‘President Ratifies Anti-Cybercrime Law’, 5 October 2018, https://www.loc.gov/law/
foreign-news/article/egypt-president-ratifies-anti-cybercrime-law/ .
TR W | FRPU i g F S La.v‘ Sl
Pedro Vilela, ‘Brazilian Civil Rights Framework for the Internet’ , 9 May 2016, https:/irisbh.com.br/en/brazil-
ian-civil-rights-framework-for-the-internet-2/ .
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Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expres-
sion, A/HRC/38/35, 6 April 2018, p.19, para.66.
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The Manila Principles on Intermediary Liability, 2015, p.25-29 https://www.eff.org/files/2015/07/08/manila_
principles_background_paper.pdf#page=26 .
(3) Protection for private blocking and screening of offensive material, 47 U.S. Code § 230, http://www.law.cornell.
edu/uscode/text/47/230
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(4) Daisuke Wakabayashi, ‘Legal Shield for Websites Rattles Under Onslaught of Hate Speech’, 6 August 2019,
https://www.nytimes.com/2019/08/06/technology/section-230-hate-speech.html
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(1) To amend the Communications Decency Act to encourage providers of inter-active computer services to provide
content moderation that is politically neutral, 116th Congress (1st session), https://www.hawley.senate.gov/
sites/default/files/2019-06/Ending-Support-Internet-Censorship-Act-Bill-Text.pdf
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Department of Justice’s review of section 230 of the Communications Decency Act of 1996, https://www.
justice.gov/archives/ag/department-justice-s-review-section-230-communications-decency-act-1996
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UK to introduce world first online safety laws, 8 April 2019, https://www.gov.uk/government/news/uk-to-intro-
duce-world-first-online-safety-laws
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Jermy Malcolm, ‘Will Big Content Derail Argentine’s New Intermediary Law’, 27 March 2018, https:/www.
eff.org/deeplinks/2018/03/will-big-content-derail-argentinas-new-intermediary-law
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(1) Shannon Raj Singh, ‘Move fast and break societies: the weaponisation of social media and options for account-
ability under international criminal law’, Cambridge International Law Journal, Vol.8(2), 2019, p. 340; Janet
H. Anderson, ‘Liking Genocide on Facebook’, 4 February 2019, https://www.justiceinfo.net/en/other/40164-
liking-genocide-on-facebook-myanmar-rohingya.html
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Gideon Boas, ‘Omission Liability at the International Criminal Tribunals’, op.cit, p.221; Paola Gaeta, ‘“The

Interplay between the Geneva Conventions and International Criminal Law’, in Andrew Clapham, Paola Gaeta,

Marco Sassoli (eds) The 1949 Geneva Conventions: A Commentary, OUP, 2015, pp. 737-741; C. Berster,
“‘Duty to Act’ and ‘Commission by Omission’ in International Criminal Law’, op.cit, pp.626.
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Simone Gorski, ‘Individuals in international law’, in Max Planck Encyclopedia of International law, OUP,
2013, p.57. )5 e
«The question whether and to what extent individuals are subjects of international law remains contentious. It
has, however, lost much of its practical significance.... Much of the relevant debate has thus shifted to the ques-
tion of what rights and duties individuals obtain under contemporary international law».
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Roland Portmann, The Legal Personality in International Law, Cambridge University Press, 2010, pp.126-172,
271-28; Anne Peters, Beyond Human Rights: The Legal Status of the Individual in International Law, Trans-
lated by Jonathan Huston, Cambridge University Press, Cambridge, 2016, pp.408-435
(1) Anne Peters, Ibid, pp.71-76.
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Marko Milanovic, ‘Is the Rome Statute Binding on Individuals (And Why We Should Care)’, Journal of Inter-
national Criminal Justice, Vol.9(1), 2011, pp.38-47; Formulation of the Nuremberg Principles, Report of the
International Law Commission covering its second session, 5 June-29 July 1950 (GAOR, 5th sess. Suppl. No.
12 (A/1316), YBILC 1950 II, pp. 374-378, para.99, https://legal.un.org/ilc/documentation/english/reports/a_
cn4_34.pdf; Antonio Cassese, International Law (2nd ed.), OUP, 2005, 144-145; Anne-Marie Slaughter,
‘Rough Regimes and the Individualization of International Law’, New England Law Review, Vol.36, 2002, pp.
815-824; Jacob Katz Cogan, ‘The Regulatory Turn in International Law’, Harvard International Law Journal,
Vol.52(2), 2011, pp.321-372

https://harvardilj.org/wp-content/uploads/sites/15/2011/07/HILJ _52-2_Cogan1.pdf

(2) Anne Peters, Beyond Human Rights, op.cit, p.71-85

(3) &Ll dasys.
PCIJ, The Jurisdiction of the Courts of Danzig, Series B, No.15, 3 March 1928, pp.17-18
«It may be readily admitted that, according to a well-established principle of international law, the Beamtenab-
kommen, being an international agreement, cannot, as such, create direct rights and obligations for private indi-
viduals. But it cannot be disputed that the very object of an international agreement, according to the intention
of the contracting Parties, may be the adoption by the Parties of some definite rules creating individual rights
and obligations and enforceable by the national courts»

(4) Anne Peters, Beyond Human Rights, op.cit,p. 88. «),s e
International law addresses individuals in the case where «the wording is clear, or at least if the individual thrust
is obvious».
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Marko Milanovic, ‘Is the Rome Statute Binding on Individuals’, op.cit, p.45-47
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John H. Knox, ‘Horizontal Human Rights Law’, AJIL, vol.102(1), 2008, pp.1-47; Christian Tomuschat, Human
Rights Between Idealism and Realism (3rd ed.), OUP, 2014, pp.112-136; Katharine Fortin, The Accountability
of Armed Groups under Human Rights Law, OUP, 2017; Nicolas Carrillo-Santarelli, ‘Crossing the Rubicon:
Major Developments on the Human Rights Obligations of Corporations’, 12 March 2020, https://www.justse-
curity.org/69064/crossing-the-rubicon-major-developments-on-the-human-rights-obligations-of-corporations/

(2) Prosecutor v. Vincent Rutaganira, ICTR-95-1C-T, 14 March 2005, para.78.

(3) Ibid, para.100
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(1) Convention on the Prevention and Punishment of the Crime of Genocide, op.cit
(2) World Summit Outcome Document, A/RES/60/1, 24 October 2005, para.138.

1S asly
The Stockholm Declaration on Genocide Prevention, 2004, http://www.preventgenocide.org/prevent/coggr—
ences/StockholmDeclaration28Jan2004.htm
(3) ICJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, pp.220-221, para.427
(4) Ibid, p.221, para.430

Marko Milanovié, State Resp0n51b111ty “for Genomde A Follow- Up European Journal of International law
(EJIL), Vol.18(4), 2007, pp.669-694; Marco Longobardo, ‘Symposium on the Genocide Convention: Is the
Duty to Prevent Genocide an Obligation of Result or an Obligation of Conduct according to the ICJ?’, May
16, 2019, https://www.ejiltalk.org/symposium-on-the-genocide-conventionis-the-duty-to-prevent-genocide-an-
obligation-of-result-or-an-obligation-of-conduct-according-to-the-icj/ ; Andrea Gattini, ‘Breach of the Obliga-
tion to Prevent and Reparation Thereof in the ICJ’s Genocide Judgment’, EJIL, Vol.18(4), 2007, pp.695-713;
Orna Ben-Naftali, ‘The Obligations to Prevent and to Punish Genocide’, in Paola Gaeta ed. The UN Genocide
Convention: A Commentary, OUP, 2009, pp. 27-56; Etienne Ruvebana & Marcel Brus, ‘Before It’s too Late:
Preventing Genocide by Holding the Territorial State Responsible for Not Taking Preventive Action’, Nether-
lands International Law Review, Vol.62, 2015, pp.25-47; Payam Akhavan, ‘Preventing Genocide: Measuring
Success by What Does Not Happen’, Criminal Law Forum, 2011, pp.1-33; Mark Gibney, ‘Genocide and State
Responsibility’, Human Rights Law Review, Vol.7(4), 2007, pp.7
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(1) Report of the Secretary-General, Responsibility to protect: lessons learned for prevention, S/2019/463, 10 June
2019; pp.5-7; Preventing Atrocities: Five Key Primers, September 2014, https://freedomhouse.org/sites/default/
files/Preventing%20Atrocities%20Five%20Key%20Primers.pdf .
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(1) Article 295(A), Penal Code, https://www.burmalibrary.org/docs6/MYANMAR_PENAL_CODE-corr.1.pdf

(2) Article 33, https://www.myanmartradeportal.gov.mm/uploads/legals/2018/12/Electronic Transactions Law
2004(English).pdf

(3) Vitit Muntarbhorn, Study on the prohibition of incitement to national, racial or religious hatred: Lessons from
the Asia Pacific Region, https://www.ohchr.org/Documents/Issues/Expression/ICCPR/Bangkok/StudyBang-
kok_en.pdf, pp.9, 18

(4) Report of the Special Rapporteur on the situation of human rights in Myanmar, A/HRC/43/59, 4 March 2020,
para.13; Report of the Special Rapporteur on the situation of human rights in Myanmar, A/74/342, 30 August
2019, para. 19-2; Report of the Special Rapporteur on the situation of human rights in Myanmar, A/72/382, 8
September 2017, para.78

(5) ‘Myanmar rejects UN accusation of <genocide> against Rohingya’, 29 August 2018 https://www.bbc.com/news/
world-asia-45338986; Oliver Slow, ‘Facebook Ban on Myanmar Military Officials Sparks Debate’, 6 Septem-
ber 2018, https://www.voanews.com/a/facebook-ban-on-myanmar-military-officials-sparks-debate/4560180.
html
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(1) A/HRC/RES/34/22, 3 April 2017

(2) Report of the Independent International Fact-Finding Mission on Myanmar, op.cit, para.73

(3) Myanmar: Government’s approach to ‘hate speech’ fundamentally flawed, 4 February 2020, https://www.ar-
ticle19.org/resources/myanmar-governments-approach-to-hate-speech-fundamentally-flawed/

(4) Moe Moe, ‘Parliament approves funds for internet oversight body’, 21 March 2018, https://www.irrawaddy.
com/news/parliament-approves-funds-internet-oversight-body.html

(5) San Yamin Aung, ‘Myanmar Military: Rakhine internet blackout still required to protect military secrets’, 24
June 2020, https://www.irrawaddy.com/news/burma/myanmar-military-rakhine-internet-blackout-still-re-
quired-protect-military-secrets.html

(6) “Top Myanmar Buddhist Body Bans Hardline Group MaBaTha’, 23 May 2017, http://www.straitstimes.com/
asia/se-asia/top-myanmar-buddhist-body-bans-hardline-group-ma-ba-tha

(7) Myanmar: Government’s approach to ‘hate speech’ fundamentally flawed, op.cit; Zaw Zaw Htwe, Aung Kyaw
Nyunt, ‘Critics rail against govt budget for monitoring of Facebook’ , 22 March 2018, https://www.mmtimes.
com/news/critics-rail-against-govt-budget-monitoring-facebook.html
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Detailed findings of the Independent International Fact-Finding Mission on Myanmar, A/HRC/42/CRP.5, 16
September 2019, para.471.
Ll el
Christina Fink, ‘Dangerous Speech, Anti-Muslim Violence and Facebook in Myanmar’, 17 September 2018,
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Manuel J.Ventura, ‘Aiding and Abetting’, in J. De Hemptinne, R. Roth, E. Van SliEdregt, M. Cupido, M. Ven-
tura, & L. Yanev (eds.) Modes of Liability in International Criminal Law, Cambridge University Press, p.186.
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(1) Prosecutor v. Popovi¢ et al., Judgment, IT-05-88-T, 10 June 2010, para.1500.

REINCENA]
Manuel J.Ventura, ‘Aiding and Abetting’, op.cit, pp. 216-217.

(2) Idem, ‘Aiding and Abetting and the International Criminal Court’s Bemba et al. Case: The ICC Trial and Ap-
peals Chamber Consider Article 25(3)(c) of the Rome Statute’ International Criminal Law Review, (2020),
Vol.20(6), pp. 1138-1166

(3) Bemba et al. Trial, ICC-01/05-01/13, op.cit, paras.884-893.
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San Yamin Aung, ‘Ignoring ethnic Parties will hurt NLD in 2020°, 10 July 2019, https://www.irrawaddy.com/
opinion/analysis/ignoring-ethnic-parties-will-hurt-nld-in-2020.html
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(1) Laignee Barron, ‘Aung San Suu Kyi says Myanmar’s Rohingya crisis could have been «handled better»’, 13
September 2018, https://time.com/5394791/aung-san-suu-Kyi-rohingya-crisis-handled-better/
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Jamie Tarabay, ‘Myanmar’s military: The power Aung San Suu Kyi can’t control», 6 December 2017, https://
edition.cnn.com/2017/09/21/asia/myanmar-military-the-real-power/index.html
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- Documents of the International Criminal Court (ICC):

Decision on the «Prosecution’s Request for a Ruling on Jurisdiction under
Article 19(3) of the Statute», ICC-RoC46(3)-0116 ,18/ September 2018

Decision on the request of the Union of the Comoros to review the Prosecutor’s
decision not to initiate an investigation, ICC-0116 ,13/ July 2015, para.17
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Decision Pursuant to Article 15 of the Rome Statute on the Authorisation of
an Investigation into the Situation in the People’s Republic of Bangladesh/
Republic of the Union of Myanmar, ICC-0114 ,27-19/ November 2019.

Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Republic of Kenya, ICC-0131 ,09/ March
2010

ICC-ASP/720//Add.1, https://asp.icc-cpi.int/sites/asp/files/asp_docs/ICC-ASP-
720--Add.1-SWGCA%Z20Arabic.pdf

Prosecution’s Request for a Ruling on Jurisdiction under Article 19(3) of the
Statute, 9 April 2018, ICC-RoC46(3)-011-18/

Prosecutor v. Bemba et al., Judgment Pursuant to Article 74 of the statute,
ICC-0113/01-05/

Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo,
No.ICC-0115 ,08/01-05/ June 2009

Prosecutor v. Blé Goudé, Decision on the Confirmation of Charges against
Charles Blé Goudé, ICC-02186-11/02-11/

Prosecutor v. Bosco Ntaganda, Decision Pursuant to Article 61(7)(a) and (b) of
the Rome Statute, ICC-019 ,06/02-04/ June 2014

Prosecutor v. Germain Katanga, Judgment pursuant to article 74 of the Statute,
ICC-017 ,07/01-04/ March 2014

Prosecutor v. Lubanga, Decision on the Confirmation of Charges, ICC-01-04/
29 ,06/01 January 2007

Prosecutor v. Lubanga, Judgment Pursuant to Article 74 of the Statute, ICC-
0114 ,06/01-04/ March 2012

Prosecutor v. Mbarushimana, Decision on the Confirmation of Charges, ICC-
0116 ,10/01-04/ December 2011

Prosecutor v. Ruto et al., Decision on the Confirmation of Charges Pursuant
to Article 61(7)(a) and (b) of the Rome Statute, ICC-0123 ,11/01-09/ January
2012
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- Request for authorisation of an investigation pursuant to article 15, ICC-01-19/
4,7 July 2019

- The Office of the Prosecutor, Situation in the Republic of Korea: Article 5
Report, June 2014, para.39 https://www.icc-cpi.int/sites/default/files/iccdocs/
otp/SAS-KOR-Article-5-Public-Report-ENG-05Jun2014.pdf

- The Office of the Prosecutor, Situation on Registered Vessels of Comoros,
Greece and Cambodia: Article 53(1) Report, 6 November 2014, p13., Fn.(21),
https://www.icc-cpi.int/sites/default/files/iccdocs/otp/OTP-COM-Article_53(1)-
Report-06Nov2014Eng.pdf

- Decisions of the International Criminal Tribunal for Former Yugoslavia (ICTY):
- Prosecutor v. Dusko Tadi¢, Judgement, IT-941--A, 15 July 1999

- Prosecutor v. Gali¢, Judgment, 1T-9829--T, 5 December 2003

- Prosecutor v. Kordi¢, Judgment, 1T-952-/14-T, 26 February 2001

- Prosecutor v. Kupreski¢ et al., Judgment, IT-9516--T, 14 January 2000

- Prosecutor v. MiloSevi¢, Judgment, IT-981-/29-A, 12 November 2009

- Prosecutor V. Milutinovic et al., Judgment, IT-0587--T
26 February 2009

- Prosecutor v. Naser Oric, Judgment, IT-0368--A, 3 July 2008

- Prosecutor v. Popovi¢ et al., Judgment, IT-0588--A, 30 January 2015

- Prosecutor v. Popovi¢ et al., Judgment, IT-0588--T, 10 June 2010

- Prosecutor v. Sainovié et al, Judgment, IT-0587--A, 23 January 2014

- Prosecutor v. Stanilav Gali¢, Judgement, IT-9829--A, 30 November 2006
- Prosecutor v. Tihomir Blaski¢, Judgement, 1T-9514--A, 29 July 2004

- Decisions of the International Criminal Tribunal for Rwanda (ICTR):

- Prosecutor v. Akayesu, Judgment, ICTR-964--T, 2 September 1998
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